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This is a decision on the petition under the unavoidable provisions of 37 CFR 1 .137(a), filed June 
13, 2005, to revive the above-identified application. 

The petition is DISMISSED. 

Any further petition to revive must be submitted within TWO (2) MONTHS from the mail date of 
this decision. Extensions of time under 37 CFR 1 .136(a) are permitted. The reconsideration 
request should include a cover letter entitled "Renewed Petition under 37 CFR 1.137(a)." This is 
not a final agency action within the meaning of 5 U.S.C.§ 704. 

The application became abandoned for failure to timely file a reply within the meaning of 37 CFR 
1.1 13 to the final Office action of November 3, 2004. The proposed reply required for 
consideration of a petition to revive must be a Notice of Appeal (and appeal fee required by 37 
CFR 41 .20(b)(2)), an amendment that prima facie place's the application in condition for 
allowance, a Request for Continued Examination (RCE) and submission (37 CFR 1 . 1 14), or the 
filing of a continuing application under 37 CFR 1.53(b). See MPEP 71 1.03(c)(ffl)(A)(2). Since 
the amendment submitted does not prima facie place the application in condition for allowance, 
the reply required must be a Notice of Appeal (and appeal fee), RCE, or the filing of a continuing 
application under 37 CFR 1.53(b). 

A grantable petition under 37 CFR 1. 137(a) must be accompanied by: (1) the required reply, 
unless previously filed; (2) the petition fee as set forth in 37 CFR 1. 17(1); (3) a showing to the 
satisfaction of the Director that the entire delay in filing the required reply from the due date for 
the reply until the filing of a grantable petition pursuant to 37 CFR 1. 137(a) was unavoidable; and 
(4) any terminal disclaimer (and fee as set forth in 37 CFR 1.20(d)) required pursuant to 37 CFR 
1.137(d). The instant petition lacks item (3). 
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Petitioner states that the abandonment of the instant application was not due to applicant's fault 
since applicant timely filed a response under 37 CFR 1 . 1 16 on January 6, 2005. Petitioner argues 
that due to the failure of the USPTO to timely bring applicant's after-final response to the 
examiner's attention, the application would not have been abandoned if applicant had received the 
resulting advisory action from the USPTO within the statutory six-month period for reply. 

Petitioner's argument is not persuasive. Delay resulting from the lack of knowledge or improper 
application of the patent statute, rules of practice or the MPEP, however, does not constitute 
"unavoidable" delay. See Haines, 673 F. Supp. at 3 17, 5 USPQ2d at 1 132; Vincent v. 
Mossinghoff, 230 USPQ 621, 624 (D.D.C. 1985); Smith v. Diamond, 209 USPQ 1091 (D.D.C. 
1981); Potter v. Dann, 201 USPQ 574 (D.D.C. 1978); Ex parte Murray, 1891 Dec. Comm'r Pat. 
130, 131 (1891). For example, as 37 CFR 1.1 16 and 1.135(b) are manifest that proceedings 
concerning an amendment after final rejection will not operate to avoid abandonment of the 
application in the absence of a timely and proper appeal, a delay is not "unavoidable" when the 
applicant simply permits the maximum extendable statutory period for reply to a final Office 
action to expire while awaiting a notice of allowance or other action. Likewise, as a "reasonably 
prudent person" would file papers or fees in compliance with 37 CFR 1.8 or 1.10 to ensure their 
timely filing in the USPTO, as well as preserve adequate evidence of such filing, a delay caused by 
an applicant's failure to file papers or fees in compliance with 37 CFR 1.8 and 1.10 does not 
constitute "unavoidable" delay. See Krahn, 15 USPQ2d at 1825. Finally, a delay caused by an 
applicant's lack of knowledge or improper application of the patent statute, rules of practice or the 
MPEP is not rendered "unavoidable" due to: (A) the applicant's reliance upon oral advice from 
USPTO employees; or (B) the USPTO's failure to advise the applicant of any deficiency in 
sufficient time to permit the applicant to take corrective action. See In re Sivertz, 227 USPQ 255, 
256 (Comm'r Pat. 1985). 

If petitioner cannot provide the evidence necessary to establish unavoidable delay, or simply does 
not wish to, petitioner may wish to consider filing a petition stating that the delay was 
unintentional. Public Law 97-247, § 3, 96 Stat. 317 (1982), which revised patent and trademark 
fees, amended 35 U.S.C. § 41(a)(7) to provide for the revival of an "unintentionally" abandoned 
application without a showing that the delay in prosecution or in late payment of the issue fee was 
"unavoidable." This amendment to 35 U.S.C. § 41(a)(7) has been implemented in 37 CFR 
1 . 1 37(b). An "unintentional" petition under 37 CFR 1 . 1 37(b) must be accompanied by the $ 1 ,500 
petition fee (subject to change) pursuant to 37 CFR 1 . 17(m). 

The filing of a petition under 37 CFR 1. 137(b) cannot be intentionally delayed and therefore must 
be filed promptly. A person seeking revival due to unintentional delay cannot make a statement 
that the delay was unintentional unless the entire delay, including the date it was discovered that 
the application was abandoned until the filing of the petition to revive under 37 CFR 1 .137(b), 
was unintentional. A statement that the delay was unintentional is not appropriate if petitioner 
intentionally delayed the filing of a petition for revival under 37 CFR 1 .137(b). 

Further correspondence with respect to this matter should be addressed as follows: 
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By Mail: Mail Stop PETITION 

Commissioner for Patents 
P. O. Box 1450 
Alexandria, VA 22313-1450 



By hand: U. S. Patent and Trademark Office 

Customer Service Window, Mail Stop Petitions 
Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 



By facsimile: (571) 273-8300 

Attn: Office of Petitions 

Telephone inquiries concerning this decision should be directed to Amelia Au at (571) 272-7414. 

— 

Brian Hearn 
Petitions Examiner 
Office of Petitions 
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